SOUTH

BellSouth Telecommunications, Inc. Dorothy J. Chambers

601 W. Chestnut Street General Counsel/Kentucky
Room 407

Louisville, KY 40203 502 582 8219
Fax 502 582 1573
Dorothy.Chambers@BellSouth.com

June 8, 2005

Ms. Beth O’'Donnell
Executive Director

Public Service Commission
211 Sower Boulevard
P.O. Box 615

Frankfort, KY 40602

Re: Joint Petition for Arbitration of NewSouth Communications Corp., NuVox
Communications, Inc., KMC Telecom V, Inc., KMC Telecom il LLC, and
Xspedius Communications, LLC on Behalf of Its Operating Subsidiaries
Xspedius Management Co. Switched Services, LLC, Xspedius
Management Co. of Lexington, LLC, and Xspedius Management Co. of
Louisville, LLC of an Interconnection Agreement With BellSouth
Telecommunications, Inc. Pursuant to Section 252(b) of the
Communications Act of 1934, As Amended
PSC 2004-00044

Dear Ms. O’'Donnell:

Enclosed for filing in the above-referenced case are the original and ten (10)
copies of Motion of BellSouth Telecommunications, inc. and Reply to Joint Petitioners’
Opposition.

Yours very truly,

o s s

Enclosure

cc: Parties of Record
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COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

UM og 72005
In the Matter of: g

JOINT PETITION FOR ARBITRATION OF
NEWSOUTH COMMUNICATIONS CORP.,
NUVOX COMMUNICATIONS, INC., KMC
TELECOM V, INC., KMC TELECOM IIl LLC,

AND XSPEDIUS COMMUNICATIONS, LL.C

ON BEHALF OF ITS OPERATING SUBSIDIARIES
XSPEDIUS MANAGEMENT CO. SWITCHED
SERVICES, LLC AND XSPEDIUS MANAGEMENT
CO. OF LEXINGTON, LLC, AND XSPEDIUS
MANAGEMENT CO. OF LOUISVILLE, LLC

CASE NO.
2004-00044

R R T

MOTION OF BELLSOUTH TELECOMMUNICATIONS, INC.
AND REPLY TO JOINT PETITIONERS’ OPPOSITION

BellSouth Telecommunications, Inc. (“BellSouth™), by counsel, hereby moves the
Commission to permit the filing of this Reply to NewSouth Communications Corp
(“NewSouth”), NuVox Communications, Inc. (“NuVox”), and Xspedius Communications, LLC
(“Xspedius”) (“Joint Petitioners”)' Opposition to BellSouth’s Motion to Remove Certain Issues
from the Joint Petitioners’ Section 252 Arbitration Proceeding (“Opposition”). BellSouth
believes this reply will assist and provide additional information to the Kentucky Public Service
Commission (“Commission”) and inform the Commission of a recent decision that supports
BellSouth’s position.

INTRODUCTION

On May 20, 2005, BellSouth requested that the Commission move Arbitration Issues 26,

36, 37, 38 and 51 (including subparts) to the Commission’s Generic Proceeding (Docket No.

I KMC Telecom V, Inc. and KMC Telecom III, LLC, filed a Notice of Withdrawal with Prejudice in this case on
May 31, 2005. Thus, the KMC entities are no longer a party to this proceeding.



2004-00427) for consideration and resolution.” BellSouth based this request on the fact that the
TRO Arbitration Issues relate to the Federal Communication Commission’s (“FCC”) findings in
the Triennial Review Order, FCC 03-36, 18 FCC Rcd 16978 (Aug. 21, 2003) (“TRO”) and are
similar if not identical to TRO issues being addressed in the Generic Proceeding.> On May 31,
2005, the Joint Petitioners filed an Opposition to BellSouth’s request. In the Opposition, the
Joint Petitioners responded to BellSouth’s request. For the foregoing reasons, the Commission
should reject the Joint Petitioners’ arguments and grant BellSouth’s reasonable request to move
identical or common issues to the Generic Proceeding so that all entities can participate in their
resolution.
ARGUMENT

A. BellSouth’s Request Does Not Impinge on any Section 252 Rights.

First, the Joint Petitioners contend that they have a right to have the TRO Arbitration
Issues decided in a Section 252 arbitration. The only authority cited by the Joint Petitioners is
Section 252(b)(1) of the Telecommunications Act (“Act”), which simply provides that a party
has the right to “petition a State commission to arbitrate any open issue.” As evidenced by the
filing of the arbitration petition, their participation in the hearing, and the filing of post-hearing
briefs, the Joint Petitioners have fully availed themselves of their right under the Act to request
arbitration of “any open issue.”

In addition, the Joint Petitioners’ own actions belie their argument as they jointly

requested with BellSouth to move arbitration issues — Issue 23, 108, 111, 113, and 114 — to the

2 As an alternative request, BellSouth requested that the Commission defer ruling on these issues until its ruling in
the Generic Proceeding to avoid inconsistent rulings.

? Specifically, as set forth in the BellSouth/CLEC agreed-upon Regional Issues Matrix for all Generic Proceedings
in BellSouth’s region (attached as Exhibit A to BellSouth’s Motion), Issue 26 in the arbitration is identical to Issue
14 in the Generic Proceeding; Issue 51 in the arbitration is virtually identical to Issue 29 in the Generic Proceeding;
and Issues 36-38 in the arbitration are encompassed within Issue 26 in the Generic Proceeding.



Generic Proceeding for consideration and resolution. The Commission granted this request on
May 17, 2005. 1t is disingenuous for the Joint Petitioners to argue that Section 252(b)(1)
prohibits the Commission from moving common issues to the Generic Proceeding when they
have already agreed to do so for another arbitration issue. The Act does not give the Joint
Petitioners the sole determination as to when an issue can or cannot be moved from an arbitration
proceeding to a generic proceeding established by the Commission to address issues under
federal law that impact all entities.

Further, the Commission has resolved disputes relating to Section 251 obligations via
generic proceedings, see the Generic UNE docket in which the Commission established rates for
UNEs under Section 252 (KPSC Adm. Case No. 382), and the separate proceeding established
by the Commission to consider BellSouth’s proposal for a new, Kentucky-specific Operational
Support System Performance Monitoring Plan (KPSC Case No. 2004-00391).

This Commission has a history of consolidating cases for purposes of considering
common issues. “On September 4, 1986, issues common to this case (KPSC Adm. Case 306)
and Adm. Cases No. 269 and 305 were consolidated for hearing purposes” Order, KPSC Case
No. 8838, Phase 1*, and KPSC Adm. Case No. 306°, at 2, March 1, 1988. “This combined Order
will set forth the Commission’s decisions in both dockets and establish the Commission’s
determination of its policy directives concerning the LECs’ intrastate interexchange carrier
billing and collection services.” Id. at 3. Another instance where the Commission incorporated

common issues into a generic-like proceeding is its inquiry into the use of Contract Service

4 In the Matter of> An Investigation of Toll and Access Charge Pricing and Toll Settlement Agreements for
Telephone Utilities Pursuant to Changes to Be Effective January 1, 1984.
3 In the Matter of: Detariffing Billing and Collection Services.



Arrangements.6 The Commission established that proceeding and incorporated therein the
records in two cases, namely, KPSC Case No. 2001-00099, the SPIS.net case and KPSC Case
No. 2001-00077, BellSouth’s Proposed New Procedures for Filing Contract Service
Arrangements and Promotions, for the purpose of considering issues relative to the filing of
CSAs by the LECs. The CSA decision impacts CLECs as well.  See the Commission’s
December 19, 2002, Order at 9-10, in Case No. 2001-00099.

B. The Decisions of Other Commissions Support BellSouth’s Position.

The Joint Petitioners argue that the Commission and other state commissions have
already rejected BellSouth’s arguments. While BellSouth acknowledges that the Florida Public
Service Commission (“FPSC”) denied BellSouth’s request, on June 1, 2005, the South Carolina
Public Service Commission (“SCPSC”) granted BellSouth’s request over the objection of the
Joint Petitioners.’

Conversely, the Tennessee Regulatory Authority (“TRA”) decisions cited by the Joint
Petitioners are inapplicable to the instant matter. First, the Joint Petitioners cite to the TRA’s
refusal to remove certain arbitration issues in the BellSouth/DeltaCom arbitration.® In that
proceeding, the TRA declined BellSouth’s specific request to (1) dismiss from the arbitration
Operational Support Systems (“OSS”) issues that had already been addressed by the TRA in
BellSouth’s 271 docket (Docket No. 97-00309); and (2) dismiss from the arbitration issues that
BellSouth believed were better addressed in the CCP, which is an industry collaborative and not

a TRA generic proceeding. Accordingly, this decision is factually distinguishable from the

S In the Matter of> Inquiry into the Use of Contract Service Arrangements (“CSAs”) by Telecommunication Carriers
in Kentucky, KPSC Case No. 2002-00456.

7 The SCPSC has yet to issue a written order. Also, the transcript from the SCPSC hearing in which this decision
was made is not yet available.

8 In re: Petition for Arbitration of ITC DeltaCom, Initial Order Regarding BellSouth's Motion to Remove Issues
and Other Pre-Hearing Procedural Issues, Docket No. 03-00119 (Aug. 20, 2003).



instant dispute because it did not involve a request to transfer issues from an arbitration to a TRA
generic proceeding that will address the same issues raised in the arbitration.

The Joint Petitioners also cite to the TRA’s decision in the In re: Petition by ICG
Telecom Group, Inc. arbitration proceeding (Docket No. 99-00377) to support their argument.
There is nothing in that decision, however, remotely addressing the issue currently before this
Commission. Therefore, the Joint Petitioners have not cited to any Kentucky Public Service
Commission precedent that undermines BellSouth’s arguments or request for relief.

Finally, the Joint Petitioners’ reliance on In re: Petition of Arbitration of ITC DeltaCom,
Order Denying BellSouth Motion to Remove Issues, Docket No. P-500, Sub 18, N.C.U.C,, (Jul.
11, 2003) 2003 WL 21757758 *1 (“North Carolina DeltaCom Order”) is misplaced. Like the
Tennessee DeltaCom Order, this decision is inapplicable because it involved a request by
BellSouth to remove issues from the arbitration that were already addressed in BellSouth’s 271
Docket, that were better addressed in the CCP, or which BellSouth contended were outside the
jurisdiction of the North Carolina Commission. Unlike the instant matter, BellSouth’s request
did not involve moving generic issues from a Section 252 arbitration to a pre-existing generic
proceeding that will be addressing identical or similar issues. In any event, this decision
contradicts the Joint Petitioners’ Section 252(b)(1) argument and supports BellSouth’s argument
as the NCUC stated in the DeltaCom Order that “[w]hile the Commission in the past has deferred
arbitration issues to other docket, such deferral is within the sound discretion of the
Commission.” Id. at *2.

C. All of the TRO Arbitration Issues Are Being Addressed in the Generic
Proceeding.

The Joint Petitioners claim that some of the TRO Arbitration Issues are not being

addressed in the Generic Proceeding. However, the Joint Petitioners concede that two arbitration



issues — Issue 26 (commingling) and Issue 51 (EEL Audits) -- are being addressed in the Generic
Proceeding. See Opposition at 4. Further, as to those Issues that the Joint Petitioners contend are
outside the Generic Proceeding (Issues 36-38 dealing with line conditioning), they are incorrect.
Issues 36-38 are encompassed within Issue 26 of the Generic Proceeding regarding routine
network modifications. Indeed, the TRO has stated that line conditioning can be “properly seen
as a routine network modification” (TRO § 643). BellSouth made this clear in its recent Motion
for Summary Judgment and or Declaratory Ruling filed in the Generic Proceeding on June 2,
2005, wherein BellSouth asked that the Commission resolve line conditioning issues within Issue
26 of the Generic Proceeding. Consequently, BeliSouth submits that all of the TRO Arbitration
Issues will be addressed in the Generic Proceeding.

D. A Decision in the Arbitration Will Have Precedential Value in the Generic
Proceeding.

The Joint Petitioners claim “BellSouth requests a transfer or, alternatively, to hold the
Original Arbitration Issue in abeyance, so that the Commission can avoid the risk of conflicting
results. This argument .... is a red herring.” Opposition at 5. On the contrary, however, issues
common to all CLECs relating to the TRO will be addressed in the pending arbitration as well as
the Generic Proceeding. As a result, the Commission’s decision on these issues in the arbitration
will impact (either directly or indirectly) all CLECs. The Joint Petitioners concede this point in
the Opposition as they state that arbitration decisions “do establish precedent and can form the
basis for subsequent orders of general applicability by a state commission.” See Opposition at 6,
n. 16. Indeed, in the Kentucky hearing, Joint Petitioner witness Russell testified that at least one
of the issues would be common to carriers other than the Joint Petitioners:

Q. Okay. In the sheets that I'm looking at, the Joint

Petitioners’ issue matrix, BellSouth has, at Issue 51, that
the issue — they’re proposing it be addressed in the generic



change of law proceeding. That was not one of the issues
listed in the joint motion. Is this matter common to all
carriers, and do you think it would be better addressed in
the generic proceeding or . . .

A. It would be common to carriers that use EEL circuits. I'm
not familiar with the business plans of most other carriers,
so it may be appropriate for the generic. I’'m not certain
about that.

See Kentucky Transcript Excerpt at 40-41, attached hereto as Exhibit B.

Accordingly, the TRO Arbitration Issues should be addressed in the Generic Proceeding,
where all affected entities will have the opportunity to be heard on these issues and the
Commission can render a single decision applicable to all entities. In addition to duplicating
resources, addressing these issues in multiple dockets also presents the risk of inconsistent
decisions being rendered in this docket and the Generic Proceeding.

E. The Joint Petitioners Will Not Be Prejudiced by BellSouth’s Request.

Finally, the Joint Petitioners repeatedly argue that the rights afforded by the TRO
Arbitration Issues are critical to their business plans and that they would be prejudiced by a delay
of the arbitration decision. The Joint Petitioners claim of prejudice rings hollow in light of the
fact that (1) the parties jointly waived the nine-month statutory deadline for resolving arbitration
proceedings under the Act; (2) the Joint Petitioners agreed to implement the 7RO rulings in the
new, arbitrated agreement, see Joint Petitioners’ Motion for Emergency Relief, Docket No.
2004-00044 at q 2; (3) the Joint Petitioners’ current agreement has not been amended to reflect
the TRO, even for those rights that were not impacted by subsequent court or FCC decisions, (4)
the hearing of the Generic Proceeding will take place October 10-12, 2005; and (5) BellSouth

has sought, via its Summary Judgment Motion, resolution of the majority of the TRO Arbitration

Issues prior to the hearing.



Of course, the Joint Petitioners do not claim to be prejudiced by the fact that they have
agreed to move arbitration issues impacted by the TRRO to the Generic Proceeding for
consideration and resolution, because those issues are primarily beneficial to BellSouth. In
effect, the Joint Petitioners’ Opposition attempts to obtain the benefits of the TRO prior to
implementing the less-beneficial components of the TRRO, all at the expense of other CLECs.
The Commission should reject such gamesmanship.

CONCLUSION

For the foregoing reasons and also for the reasons set forth in BellSouth’s post-hearing
brief, BellSouth respectfully requests the Commission move the TRRO Arbitration Issues to the
Generic Proceeding for consideration and resolution. In the alternative, BellSouth respectfully
requests the Commission to defer ruling on these issues until the Commission decides the same

issues in the Generic Proceeding.

Respectfully submitted,

URdane

Dorothy &hambers
Cheryl R-Winn

601 W. Chestnut Street, Room 407
P. O. Box 32410

Louisville, KY 40232

(502) 582-8219




James Meza II1

Robert Culpepper

Suite 4300, BeliSouth Center
675 W. Peachtree Street, N.E.
Atlanta, GA 30375

COUNSEL FOR BELLSOUTH
TELECOMMUNICATIONS, INC.
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the contract rather than BellSouth's?
The TRO, Triennial Review Order, requires that
BellSouth have a concern before it conducts an audit

of the CLEC's use of circuits. It is important
because, without having to establish a concern and
enforcing the limited right to use these audits,
BellSouth would be free to come to NuVox or go to
Xspedius or to KMC and review their business records
whenever they wanted. That's very intrusive. They are
one of our - they are our biggest competitor. They are
also one of the company's biggest vendors; that is, we
purchase a significant amount of services from them.

So we're competing with them and purchasing services
from them, and we don't believe that it is appropriate,
except in limited circumstances where a concern has
been demonstrated, for BellSouth to be able to come in,
review NuVox's business records, review records related
to our relationship with and the terms that we provide
service to our customers. So it is a competitive issue
to a large degree.

Okay. In the sheets that I'm looking at, the Joint
Petitioners' issues matrix, BellSouth has, at Issue 51,
that the issue - they're proposing it be addressed in
the generic change of law proceeding. That was not one

of the issues listed in the joint motion. Is this

40
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matter common to all carriers, and do you think it
would be better addressed in the generic proceeding,
or

It would be common to carriers that use EEL circuits.
I'm not familiar with the business plans of most other
carriers, so it may be appropriate for the generic.

I'm not certain about that.

8|l MR. HEITMANN:

9 Ms. Dougherty, if I could interject at this point,
10 BellSouth has, in its testimony and in this

11 matrix, asserted about certain issues it would

12 . like to see moved to the generic. It is

13| MR. MEZA:
14 I'm sorry, Mr. Chairman. I believe this is - I
15 don't know what Mr. Heitmann is doing.

16 || CHATRMAN GOSS:

17 Yeah. I mean, we're in the middle of cross

18 examination here, and I think this is something

19 that the witness - it is something the witness

20 wishes to explain. Certainly, that's appropriate.

21 I'm not sure that we need to supplement the

22 witness's testimony with a statement from counsel.

23 So why don't we proceed.

2411 Q. It's the Joint Petitioners' viewpoint that this audit,

25 should it occur, would be conducted by a third party
41
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